3 May 2007

Disclosure obligations under the Personal Injuries Proceedings Act 2002

The decision of Haug v Jupiters Ltd trading as Conrad Treasury Brisbane [2007] QSC 068 was handed down by Justice Lyons on 26 March 2007.  The Applicant was injured in circumstances involving allegations of excessive force by a bouncer in ejecting the Applicant from the Treasury Casino.  Prior to the Part 2 Notice of Claim being delivered (which was overdue), the Applicant made a request for documents and information pursuant to ss.27(1)(a) and (b), as follows:

“1. 
Complete personnel and training records for each security guard involved in the incident including those persons who handled and/or “escorted” our client from the premises and Head of Security Bob Bennett.

2. All documentation relating to the incident involving our client including letters of complaint, advices, memos, warnings, directives, file notes, incident reports, statements, investigation reports, minutes of meetings, correspondence with your insurers and others, and any documentation relating in any way to the incident.

3. All documentation relating to training of security staff at the casino (including documents relating to the use of force) including manuals, advices, memos, workbooks, directives, file notes, incident reports, minutes of meetings, and any other documentation (including computer based records) relating in any way to training issues.

4. All documentation relating to prior complaints involving security staff at the casino including letters of complaint, advices, memos, warnings, directives, file notes, incident reports, minutes of meetings, and any other documentation (including computer based records) relating in any way to training issues.

5. A full floor plan of the casino.

6. A floor plan of the casino indicating camera placement.

7. Copy of all footage from every camera in the “event” vicinity that night, including the period that evening leading up to the event.

8. Documents relating to pervious claims brought  against Jupiters Limited, Brisbane Treasury Casino, relating to excessive and/or inappropriate use of force by employees, including security personnel of the casino.

…

9. What were the full names of all security guards involved in the incident whereby our client was handled/escorted from the premises and what role did each play?

10. Please provide a full description of the type of restraint used including what body parts were involved and what the purpose and reason was for each type of restraint which was applied.

11. What is the identifying description of all camera/s which filmed the incident and where are they located? E.g. “camera number ‘x’ and ‘y’ located in the foyer”.

12. Please provide full details of the type and quantity of alcohol consumed that afternoon/evening by:

a. Our client

b. Any persons at the restaurant with our client that evening

c. Restaurant staff

13. What was the full name and address of the other patron evicted at or about the same time as our client?

14. Please provide details of any prior complaints/problems with security guards at the Brisbane casino including:

a. The name of the person

b. His/her role and a brief description of duties

c. The nature of the complaint/problem and who initiated any complaint

d. The date the complaint/problem was received or arose.”

The Respondent asserted that other than one document and video footage of the event, they had nothing else to disclose.  They argued that in any event they were not required to make further disclosure at this stage as the Part 2 had not yet been delivered, and as the Applicant had not yet made disclosure.  The Applicant relied on Affidavit evidence of a former security guard as to the type of documents which should be in existence, as well as the Applicant’s obligations to keep records under the Casino  Control Act 1982.

His Honour didn’t accept that the section should be read narrowly.  He looked at the purpose of the Act, which included the speedy resolution of claims, minimising of costs and the objective to avoid court proceedings.  He also referred to s.21 which sets out the purpose of Division 2 as “to put the parties in a position where they have enough information to assess liability and quantum in relation to a claim”.  In formulating his reasons, His Honour considered s.45 of the Motor Accident Insurance Act 1994, and noted there is a distinction between s.27(1)(b)(i) PIPA and s.45(1)(b)(i) MAIA.  He said the PIPA provision is actually broader, as it refers to “circumstances of, or the reasons for, the incident”, whereas the MAIA refers to just “the circumstances of the accident”.  However he accepted that the provisions were sufficiently similar that the MAIA provided considerable guidance in the interpretation of s.27.  He also noted that there is no distinction to be drawn between the obligations of an Applicant and a Respondent, and therefore although the decision related to an interpretation of s.27, he specifically found that an Applicant’s obligations under s.22 are similarly wide.  He also found that delivery of the Part 2 Notice of Claim was not a condition precedent to the obligation of disclosure in s.27.

He ordered the Respondent to provide all documents except those in paragraphs 3, 4 and 8, which he found to be too remote, and he ordered that a Statutory Declaration be provided answering all but questions 12(c) and 14.

